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Defendants CME Group, Inc. ("CMEG'') and The Board ofTrade of the City of
Chicago, Inc. ("CBOT") (collectively, "Defendants"), submit this Reply in support of their
Motion to Compel Arbitration and Dismiss or Stay this Action Under 735 ILCS 5/2-619 and 9
U.S.C. § 3.

I. INTRODUCTION
Plaintiffs are Members of CBOT and the Chicago Mercantile Exchange, Inc.
("CME,,)I who agreed, as a condition of their Class B Memberships, to arbitrate any dispute
"arising out of the use of exchange systems or services of the exchange or [the] services,
equipment or facilities used to support such systems or services[.]" (Rule 578.C; see also
Defendants' Opening Memorandum ("Op. Mem.") at 4-7).) Despite their promise to arbitrate,
Plaintiffs brought this putative class action asserting that Defendants violated certain "Core
Rights" granted to Members in the CBOT Certificate of Incorporation and the CMEG Certificate
of Incorporation (the "Charters"i by denying Plaintiffs the "best and most proximate access" to
the facility that houses the Globex electronic trading platform (the Aurora Data Center
("ADC"», and by providing non-Members with Globex access, alleged preferential fees, and
permission to trade new CME products that, in some instances, Plaintiffs are not authorized to
trade. These claims fall squarely within Rule 578.C's arbitration mandate.
Plaintiffs do not dispute that they agreed to be bound by all Exchange Rules, as
amended from time to time, including the mandatory arbitration provision in Rule 578.C.
Instead, Plaintiffs argue that Rule 578.C does not require arbitration of their disputes for four

CBOT and CME are collectively referred to as the "Exchanges."
2

Defendants' corporate charters are attached to the First Amended Complaint as Exhibit I (the CME Charter)
and Exhibit 2 (the CBOT Charter).

main reasons, all of which fail. First, Plaintiffs argue that Rule 578.C cannot require arbitration
of claims related to the Core Rights because the Charters themselves do not contain arbitration
provisions, and the Core Rights cannot be modified to require arbitration without a vote of the
Members. But the fact that the Charters do not include arbitration provisions is inconsequential
where a separate binding arbitration clause covers the dispute at issue. Further, although the
Charters provide Members with voting rights before the Core Rights can be modified or
adversely affected, there is no Core Right that gives Plaintiffs the right to litigate in a court of
law. And it is well established that an agreement to arbitrate does not affect underlying
substantive rights: it is nothing more than a forum selection clause. See, e.g. , Mitsubishi Motors

Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985).
Plaintiffs next argue that Rule 578.C is a narrow clause that requires arbitration of
only those disputes related to technical glitches or failures. But this is not what 578.C says. The
clear and unambiguous language provides for arbitration of any claim "arising out of the use of
systems or services of the Exchange or services, equipment, or facilities used to support such
systems or services." (Rule 578.C.) Further, any uncertainty as to the scope of arbitrable issues
must be resolved in favor of arbitration. Moses H Cone Mem 'I Hosp. v. Mercury Constr. Corp.,
460 U.S. 1, 24-25 (1983).
Plaintiffs then attempt to avoid arbitration by asserting that the absence of a class
action mechanism renders the dispute "non-arbitrable." But under controlling U.S. Supreme
Court case law, the inability to bring a class arbitration does not render disputes non-arbitrable.
Instead, where an agreement fails to provide for class arbitration, individuals are required to
bring their disputes in individual arbitration actions. See AT&T Mobility v. Concepcion, 131 S.
Ct. 1740, 1750-53 (20 II).
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As a final matter, Plaintiffs argue that even if Rule 578.C technically applies to
their claims, the Rule is both substantively and procedurally unconscionable and therefore
unenforceable. This argument likewise fails. PlaintiffS are sophisticated parties who are
Members of global futures exchanges. Their Memberships are voluntary and come with both
privileges and obligations. Moreover, neither CME nor CBOT made any attempt to hide the
arbitration provision. All of the Rules, including Rule 578.C, are available on CMEG's public
website in text-searchable form. Further, there are procedures in place to ensure that the
arbitration is just and equitable. (See, e.g., Rule 627 (requiring all arbitrators to comply with the
"Code of Ethics for Arbitrators in Commercial Disputes" adopted by both the AAA and ABA).}
Accordingly, because this dispute falls within the scope of Rule 578.C-a valid
and binding arbitration clause between Plaintiffs and the Exchanges-this Court should grant
Defendants' Motion to Compel Arbitration and stay or dismiss this action.
II. ARGUMENT

A.

Rule 578.C Extends to Disputes Arising Under the Exchange Charters.
Plaintiffs incorrectly assert that claims arising under the Charters can only be

subject to arbitration if the Charters themselves contain arbitration provisions. (See Plaintiffs'
Response to Defendants' Opening Memorandum ("Resp.") at 9-1O.) This argument fails to
acknowledge that an arbitration clause in one contract can extend to a claim arising under a
second contract where (i) the clause itself is broad enough to encompass the parties' dispute, or
(ii) the arbitration provision is incorporated by reference. Gore v. Alltel Commc 'ns, LLC, 666
F.3d 1027, 1033 (7th Cir. 2012) (determining that the arbitration clause in one contract was
broad enough to include claims arising out of a second contract); Kiefer Specialty Flooring, Inc.

v. Tarkett, Inc. , 174 F.3d 907, 910 (7th Cir. 1999) (determining that an arbitration clause in a
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distributorship agreement extended to a tortious interference claim arising out of an employment
contract); Geldermann, Inc. v. Stathis, 177 Ill. App. 3d 414, 418-19 (1st Dist. 1988) (finding that
an arbitration agreement in an exchange's rules encompassed a dispute arising out of a contract
between exchange members). Here, both of these alternate conditions are satisfied. 3
When the Plaintiffs applied for Membership in the Exchanges, they agreed to
abide by the Exchange Rules and all amendments thereto. (See Ex. 3 to Op. Brl The Exchange
Rules, including Rule S78.C, govern all aspects of a Member'S relationship with the Exchange.

(See, e.g., Rule 101 (stating that "[a] person approved for membership . .. shall be subject to all
Exchange Rules"); Rule 400 ("The Board has adopted Rules, and from time to time adopts
amendments and supplements to such Rules.... Members are deemed to know, consent to and
be bound by all Exchange Rules.'}) Accordingly, the genesis of a Member's claim is irrelevant:
if the claim falls within the scope of Rule S78.C, it is subject to mandatory arbitration.

Geldermann, Inc. v. Stathis is instructive. In that case, Geldermann, Inc. entered
into a written agreement with James Stathis in which Stathis agreed to provide certain floor
brokerage and clearing services at the Chicago Board of Options Exchange ("CBOE"). 177 Ill.
App. 3d at 416. The Agreement contained a provision requiring the parties to '''comply with all
3

•

Plaintiffs' reliance on In re NYMEX Shareholder Litigation, No. 3621-VCN, 2009 Del. Ch. LEXIS 176 (De\.
Ch. Sept. 30, 2009) is misplaced. That case does not stand for the proposition that a Charter itself must include
an arbitration provision before a court will compel arbitration of claims arising under it. In fact, it contains no
analysis of whether an arbitration clause in one contract can extend to disputes arising out ofa separate contract.
It is merely an example of a case involving a corporate governance document that contains an arbitration
provision. See id. at ·60-62.
In Plaintiffs' Opposition, they assert that Exhibit 3 to the Opening Brief shows Plaintiff Goldberg's agreement
to be bound by the rules of the "National Futures Association," not by CBOT's Rules. See Affidavit of Lance R.
Goldberg attached to Op. Br.) This is incorrect. At the time Goldberg completed the CBOT Membersbip
application, CBOT had not yet demutualized and was organized as a Membership Association. When Goldberg
agreed thaI, "if! am accepted as a member of the Association, I will observe and be bound by the Bylaws,
Certificate of Incorporation, Rules and Regulations of the Association, and all amendments thereto," he was
agreeing to be bound by CBOT's Rules and corporate governance documents, not by those of the National
Futures Association. (See Ex. 3 to Op. Br.)
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[CBOE] Rules, Securities and Exchange Commission Rules, and applicable state and federal
law.'" Id. (quoting the agreement). It also contained a choice of law and forum provision
requiring that the Agreement be governed by Illinois law and that venue shaIllie with any state
or Federal court in Cook County, Illinois. Id.
A dispute subsequently developed between the parties, and Stathis initiated
arbitration under CBOE Rule I 8.1 (a), which provided that "[a]ny dispute, claim or controversy,
arising between the parties who are members ... which arises out of the Exchange business
shall ... be submitted to arbitration in accordance with these rules." Id. at 417. Geldermann
attempted to stay the arbitration, arguing that the parties' agreement did not provide for
arbitration, and even if there was an obligation to arbitrate under the CBOE rules, it was waived
by the choice of venue provision. But the trial court denied Geldermann's request for stay, and
the Illinois appellate court affirmed, finding that the "Rules of a stock exchange constitute a
contract between all members of the exchange; [and] the arbitration provisions embodied in the
rules have contractual validity." Id. at 418. The court stated:
There is no dispute in the present case that the parties are members of or closely
associated with the CBOE. As the circuit court properly found, they have agreed
as a matter of law to be bound by the rules of the CBOE, which includes Rule
18. I (a), providing the right to request arbitration.

Id at 419. The court further determined that the choice of venue provision in the parties' separate
contract did not waive the right to arbitration under the CBOE rules because "as a matter of
federal law, any doubts concerning the scope of arbitration should be resolved in favor of
arbitration, whether the problem is the construction of the contract language itself or an
allegation of waiver." Id at 420. The court in Geldermann thus determined that the exchange
rules required arbitration of a dispute arising out of a separate and distinct contract between
members of the exchange even though that contract contained a competing choice of forum
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provision. See id. Here too, the Exchange Rules require arbitration of the Plaintiffs' dispute
despite that it allegedly arises from the Charters.
That Rule 578.C applies to disputes arising under the Charters is further
confirmed by the interrelation between the Exchange Rules and corporate governance
documents. Article IV of the CBOT Charter-the same Article that provides Members with the
Core Rights-states that "[t]he terms and conditions of membership in the Corporation shall be
as provided in or pursuant to this Certificate of Incorporation, the Bylaws of the
Corporation ... and the Rules and Regulations of the Corporation as in effect from time to time."
(CBOT Charter, Art. IV.A.) It also provides that each Class B-1 Member is "entitled to the rights
and privileges of, and shall be subject to the restrictions, conditions and limitations on, a Full
Member as set forth in this Certificate of Incorporation, the Bylaws and the Rules."s (Id. at Art.
IV.D.1.(a).) The CME Certificate of Incorporation similarly declares that no person may own a
Class B Membership unless that person "is recognized on the books and records of the Exchange
as the owner [of the Membership] in the Exchange as governed by the rules of the Exchange."
(CMEG Charter, Division B, Subdivision 2, § 2(a)(i)-(iv).) Thus, even if the Exchange Rules did
not automatically apply to all aspects of a Members' relationship with the Exchange, the
Charters incorporate the Rules by reference, and explicitly adopt the arbitration requirement in
Rule 578.C. See Geldermann, 177 Ill. App. 3d at 419.
The cases cited by Plaintiffs do not compel a different result. In Parfi Holding AB

et al. v. Mirror Image Internet, Inc., 817 A.2d 149 (Del. 2002), for example, the court
determined that an arbitration provision in an underwriting agreement that governed the terms of
an initial offering of stock did not encompass a later claim for breach of fiduciary duties arising

,

Similar statements are made for each other type of Class B Membership.
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from the management of the company. Id at 157. Noting that the perfonnance of the
underwriting agreement concluded on the stock issuance closing date, the court stated: "The
purported dilution rests on an alleged breach of duty that is more 'lasting' than the short-lived
obligations bargained for in the Underwriting Agreement. The fiduciary duties Xcelera owes
Parti are beyond the contract and rest on an independent set of rights provided for in the
Delaware corporation law." Id. at 158.
In contrast to Parji, the Exchange Rules are not of a limited duration, but extend
to all actions taken by Plaintiffs as Members of the Exchange. Moreover, no CBOT or CME
Member can enjoy the rights under the Charters without also being obligated to the Exchange
Rules. The remaining cases cited by Plaintiffs are similarly inapposite. Unlike the situation here,
none of the cases involve interrelated contracts or provisions that require arbitration of disputes
arising out of a broad subject matter. 6
B.

There is No Core Right to Litigate Disputes.
Plaintiffs next argue that Rule 578.C cannot apply to their Core Rights claims

because Defendants admit that the Exchanges have not sought a vote of the Members to amend
their Charters to include an arbitration clause. CRespo at 6.) This argument rests on the
assumption that Plaintiffs either have a Core Right to litigate disputes in a court oflaw, or that

•

In Keeley & Sons, Inc.

V. Zurich Am. Ins. Co., 409 Ill. App. 3d 515 (5th DCA 20 II), the court refused to extend
an arbitration clause in a rating agreement to an insurance policy because the clause provided that the dispute
must arise from "this Agreement" meaning the rating agreement itself.ld at 522. In Marks v. Bober, 399111.
App. 3d 385 (1st District 2010), the court detennined that an arbitration clause in a contract for reporting
services did not extend to a subsequent oral contract for investment services because the first contract did not
anticipate that the defendant would provide those types of services. Id at 392. In Rosenblum V. Travelbyus.com
Ltd, 299 F.3d 657, 663 (7th Cir. 2002), the court found that a provision requiring arbitration of any disputes
"under or relating" to an employment agreement did not extend to a dispute arising out of a separate acquisition
agreement where the contracts dealt with distinct subject matters and contemplated different periods of
completion.ld at 660, 663. Finally, in Majkowski v. American Imaging Management Services, LLC, 913 A.2d
572 (Del. Ch. 2006), the court determined that a clause requiring arbitration of claims arising under or related to
a consulting agreement did not extend to a dispute for the advancement of legal fees under an LLC agreement
that pre-dated the consulting agreement. See id at 583-84.
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requiring Plaintiffs to arbitrate claims somehow modifies or adversely affects the Core Rights
granted to Members in the Charters. (Resp. at 2, 6-7.) Neither is true.
Defendants do not dispute that the CMEG Charter provides that "[a]ny change,
amendment or modification of the Core Rights ... shall be submitted to a vote of the holders of
Class B Common Stock for their consideration and approval," CMEG Charter, Division B,
Subdivision 2, §1(b), or that the CBOT Charter similarly provides that a vote of Class B-1 and
B-2 Members is required if any amendment, "in the sole and absolute determination of the Board
of Directors, adversely affects" certain Core Rights. (CBOT Charter, Art. IV.D.(2)(b).) But the
Core Rights that the Charters seek to protect are specifically enumerated and do not contain any
promises with respect to the forum in which Members can bring disputes against the Exchanges.
Put simply, there is no Core Right to litigate disputes in a court of law.
What is more, the U.S. Supreme Court has made it clear that an arbitration clause
is merely a forum selection clause that has no effect on the underlying substantive rights. In
Mitsublshi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985), a case

challenging whether a party could be forced to arbitrate antitrust claims, the Court stated: "By
agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights afforded by
the statute; it only submits to their resolution in an arbitral, rather than ajudicial, forum." See id.
at 628; see also Gilmer vs. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991) (same);
Borowiec v. Gateway 2000, Inc., 209 III. 2d 376,384 (2004) (same). Accordingly, because Rule

578. C merely establishes the forum for seeking relief, its adoption did not modify, change, or
adversely affect the Members' Core Rights and did not require a vote of Members.
C.

Rule 578.C Directly Encompasses this Dispute.
Plaintiffs next argue that the scope of Rule 578.C is narrow and applies only to

losses arising from glitches or mistakes that occur while using the Defendants' systems. (See
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Resp. at 11-13.) That is, Plaintiffs try to restrict their obligation to arbitrate to only those claims
for which Rule 578.A limits the Exchange's liability. (Id at 13 (arguing that the provision should
be interpreted to require arbitration only for "losses as a consequence of a technical failure or

malfunction (578.A subparts (i) and (ii)), informational error (subpart (iii)), or unauthorized
access/use (subpart (iv))".) But that is not what Rule 578.C says. Rule 578.C is broader: It
applies to all disputes "arising out of the use of systems or services of the Exchange" or the
"services, equipment or facilities used to support such systems or services." (Rule 578.C.)
While it is true that a contractual provision must be read in context, under wellsettled Illinois law, courts must enforce the terms of a contract in accordance with their plain
language. See, e.g., Youngv. Allstate Ins. Co., 351 DI. App. 3d 151, 157-58 (1st Dist. 2004).
Moreover, when a contract contains an arbitration clause, a strong presumption in favor of
arbitration exists, CK Witco Corp. v. Piper Allied Indus., 272 F.3d 419, 421-22 (7th Cir. 2001),
and any doubts concerning the scope of the clause must be resolved in favor of arbitration.

Moses H Cone Mem'l Hosp., 460 U.S. at 24-25. Interpreting 578.C as applying only to the
narrow set of claims identified in 578.A would violate all of these principles. Kiefer Specialty

Flooring, 174 F.3d at 910 (noting that the appellant's ''narrow view of the arbitration
provision . .. runs afoul of both the intent of the FAA and the manner in which courts should
interpret and enforce arbitration agreements"). Indeed, if the Exchange had intended 578.C's
arbitration mandate to apply only to the claims outlined in Section 578.A, it would have drafted
the provision to refer only to those limited issues. 7
7

Plaintiffs encourage the Court to examine a letter sent by CME to the CFTC in 200 I when it first adopted Rule
578 and claim that the letter shows that arbitration is only required for claims involving system failures. As an
initial matter, the letter is not a comprehensive description of the changes to the Rules. In addition, where, as
here, the words in a contract are clear and unambiguous, they must be given their plain, ordinary and popular
meaning, and examination ofextrlnsic evidence is improper. Thompson v. Gordon, 241 Ill. 2d 428, 441, 443
(2011). Further, a contract is not ambiguous merely because the parties disagree on its meaning. /d. at 443.
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Notably, Defendants do not, as Plaintiffs argue, assert that Rule 578.C applies to
all disputes between the Members and the Exchanges (Resp. at 3), or to all disputes concerning
Plaintiffs' Core Rights under the Charters (Resp. at 14.) Instead,just as it says, Rule 578.C
applies only to those claims that arise from the "use of systems or services of the Exchange" or
the "services, equipment or facilities used to support such systems or services." (Rule 578.C.) If,
for example, CMEG violated the Core Rights by unilaterally increasing the number of authorized
and issued shares of Class B Common Stock, that claim would not be subject to arbitration under
578.C.
Here, however, Plaintiffs complain that Defendants breached their Core Rights by
denying them the best and most proximate access (for free) to the G10bex electronic trading
platform and the ADC and by allegedly providing non-Member customers with Globex access
rights, a preferential fee structure, and permission to trade new products that, in some instances,
Plaintiffs are not authorized to trade. This dispute unequivocally arises from both the "use of the
systems or services of[CME and CBOT]," that is, the Plaintiffs' and other customers' use of the
Globex platform for futures trading, and the "services, equipment or facilities used to support
such systems or services,"- the ADC. (Rule 578.C.) It is exactly the type of dispute that Rule
578.C requires Members to arbitrate.
D.

The Lack of Class Arbitration does not Render this Dispute "Non-Arbitrable."
Plaintiffs next argue that even if the dispute falls within Rule 578.C's scope, it is

still "not arbitrable" because the Exchange Rules do not include a mechanism for class
arbitration. Relying on Velez v. Perrin Holden & Davenport Capital Corp., 769 F. Supp. 2d 445
(S.D.N.Y. 2011) and Gomex v. Brill Securities, Inc., 943 N.Y.S.2d 400, 404-05 (N.Y. App. Div.
2012), Plaintiffs argue that courts will deny motions to compel and require class actions to
proceed in court where the arbitration rules do not allow for class arbitration and do not contain a
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waiver of the right to pursue a class. (Resp. at 19-20.) These cases, however, are limited to the
context of a FINRA arbitration proceeding where the applicable rules not only prohibit class
arbitration, but specifically contemplate that class claims will be brought in court. When Velez
and Gomex were decided, FINRA Rule I 3204(d) prohibited enforcement of any arbitration
agreement against a member of a putative class action with respect to any claim that was the
subject of the class action until (i) the class certification was denied; (ii) the class was
decertified; (iii) the member was excluded from the class by the court; or (iv) the member elected
not to participate in the class or withdrew from the class. (FINRA Rule 13204(d).)
Here, in contrast to Velez and Gomex, the Exchange Rules are completely silent as
to the availability of the class action mechanism. Rule 578.C does not provide for class
arbitrations, nor does it "carve out" class actions from its scope. As Plaintiffs point out, under the
Supreme Court's decision in Stolt-Nielsen, an arbitration clause that is silent on the issue cannot
be interpreted to imply a right to class arbitration. (Resp. at 18 (citing Stolt-Nielsen, S.A. v.

AnimalFeeds Int'l Corp., 559 U.S. 662, 85-87 (2010).) But that does not result in a claim
becoming "not arbitrable." Instead, arbitration is required on an individual basis. See, e.g., Reed

Elsevier, Inc. v. Crockett, 734 F.3d 594, 600 (6th Cir. 2013) (mandating individual arbitration
where the arbitration provision was silent on whether class procedures were available and stating
that even where the arbitration clause was "one-sided" and made it "economically unfeasible for
[the plaintiff] or any other customer to assert ... individual claims. ... [Under the Supreme
Court's decision in American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304
(2013)] ... the absence of a class-action right does not render an arbitration agreement
unenforceable."); see also AT&T Mobility v. Concepcion, 131 S. Ct. at 1750-53 (determining that
the FAA preempts state laws holding class-action waivers unconscionable, thus allowing
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companies with arbitration agreements containing class action waivers to require consumers to
bring claims in individual arbitrations rather than as part of a class action).
This result is further supported by the long-standing principle that the class action
mechanism is a ''procedural device," created solely for the purposes of litigation. It is not a
fundamental, unwaivable substantive right. See, e.g., Deposit Guar. Nat 'I Bank v. Roper, 445
U.S. 326, 332 (1980) (stating that a class action is "a procedural right only"); Caudle v. Am. Arb.

Ass 'n, 230 F.3d 920, 921 (7th Cir. 2000) ("A procedural device aggregating multiple persons'
claims in litigation does not entitle anyone to be in litigation; a contract promising to arbitrate the
dispute removes the person from those eligible to represent a class of litigants.,,). 8
E.

Rule 578.C Is Not Unconscionable.
As a final effort to avoid arbitration, Plaintiffs assert that even if the dispute falls

within Rule 578.C's scope, the Rule is both procedurally and substantively unconscionable and
should not be enforced. This argument lacks merit.
A court will find an arbitration agreement procedurally unconscionable only if the
clause is "so difficult to find, read, or understand that the plaintiff cannot fairly be said to have
been aware he was agreeing to it." Razor v. Hyundai Motor Am., 222 Ill. 2d 75, 100 (2006). That
is not the case here. When Plaintiffs applied for Memberships at the CME and CSOT, they
agreed to comply with all Exchange Rules existing from time to time. (Op. Sr. at 4-5.) Exchange
Rules are published on the CMEG website with a listing of each chapter and are text-searchable .

•

The fact that Rule 578.C contains an alternate Illinois choice of law and venue provision if a court finds that a
dispute is not arbitrable does not change this result. There are instances in which a dispute may be deemed
"non-arbitrable" even when the dispute falls within the scope of the clause, but the absence of a class action
. mechanism is not one of them. If, for example, an arbitration would not vindicate a plaintiff's statutory rights, a
court may determine that the claim is not arbitrable. See, e.g., Melena v. Anheuser-Busch, Inc., 219 III. 2d 135,
154 (2006) (articulating legal standard, but determining that a party can agree to arbitrate a worker's
compensation claim). In addition, although Plaintiffs argue that the invocation of Illinois law creates a conflict
with the Charter provisions governed by Delaware law, this is not the case. Indeed, Rule 578.C only requires
Illinois law if the Court determines that the dispute is II!U arbitrable. (Rule 578.C.)
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Rule 578.C advises Members in capital letters of their arbitration obligations with respect to
claims against CME or CBOT that arise out of the use of the Exchange systems or services, and
Rule 600.C reiterates that claims against the Exchange that arise under Rule 578.C are subject to
mandatory arbitration. The entire Chapter 6 of the Rulebook further advises the Members' of
their arbitration rights and obligations. See Plenum Fund v. Chicago Mercantile Exchange, No.
I :08-cv-6091, slip op. at 2 (Dkt. No. 30) (N.D. Ill. Jan. 23, 2009) (requiring arbitration of the
dispute and noting that CME's rulebook is posted on its website and that plaintiffs' choice in not
reading the rules "does not vitiate its consent to the arbitration provisions."); see also, e.g., Hill v.

Gateway 2000, Inc., lOS F.3d 1147, 1148 (7th Cir. 1997) (holding that arbitration clause printed
on the inside of the box in which purchaser's computer was shipped was enforceable and that
"[a] contract need not be read to be effective; people who accept take the risk that the unread
terms may in retrospect prove unwelcome'').
Moreover, the fact that CBOT and CME have ''unequal bargaining power" is not
persuasive. (Resp. at 22.) Without a showing of fraud or wrongdoing, "Illinois law does not void
contracts where parties have unequal bargaining power, even if a contract is a so-called 'take-itor-leave-it' deal and consent to [the] agreement is secured because of hard bargaining positions
or the pressure of financial circumstances." Koveleskie v. SBC Capital Mkts., Inc., 167 F.3d 361,
367 (7th Cir. 1999) (alteration in original) (citation omitted). Indeed, the Seventh Circuit rejected
this argument nearly twenty years ago in Geldermann, Inc. v. Commodity Futures Trading

Commission, 836 F.2d 310, 316-20 (7th Cir. 1987). In that case, despite the alleged unequal
bargaining position, the court determined that a CBOT member was subject to the Exchange's
newly adopted arbitration Rules by virtue of his continued membership. In doing so, the court
noted that membership on an Exchange is voluntary and that members receive substantial

13

benefits from the highly regulated nature and scrutiny of the exchange. The court declared:
"Geldermann cannot continue to have the benefits of membership while refusing to accept its
concomitant responsibilities." Id at 319, n.9.
Plaintiffs' claims of substantive unconscionability also fail. Unlike the cases cited
by Plaintiffs, this is not a consumer dispute or employment dispute involving the vindication of
statutory rights. (Resp. at 23-24.) It is a dispute challenging the Rules of a voluntary Membership
organization, and the Plaintiffs are sophisticated people who chose to purchase Memberships
with the knowledge that the Memberships would come with both rights and obligations.
Moreover, the Exchanges' arbitration rules are not so one-sided that a meaningful and fairly
conducted arbitration cannot exist. Cf Jackson v. Payday Fin. , LLC, 764 F.3d 765, 778-79 (7th
Cir. 2014) (finding the arbitration provision substantively unconscionable because the contract
called for arbitration by an authorized representative of the Cheyenne River Sioux Tribal Nation
in accordance with its consumer dispute rules, a dispute-resolution mechanism that did not exist);

Hooters ofAm., Inc. v. Phillips, 173 F.3d 933, 939-40 (4th Cir. 1999) (finding an arbitration
provision requiring arbitration of employee claims substantively unconscionable where, among
other things, (i) employees had to file a statement of claim and list all fact witnesses with a
summary of facts known, but the employer did not have to reciprocate; (ii) the employer supplied
the list of potential arbitrators and could list any party it desired, even those with existing
financial or familial relationships; (iii) the employer could move for summary judgment, but the
employees could not; and (iv) the employer could determine to cancel the arbitration with 30
days' notice, but employees did not have that option).
While it is true that the hearing panel is chosen from a pool of arbitrators
appointed each year by the Chairman (Rules 614.A, 627.A), the arbitrators are required to
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"comply with the standards of the American Bar Association-American Arbitration
Association's 'Code of Ethics for Arbitrators in Commercial Disputes.... (Rule 627.C) and must
also "pledge to immediately disclose any matter. relationship or interest with any party or the
subject of a dispute which may affect the arbitrator's ability to be. or create the appearance that
the arbitrator is not. impartial in deliberating and deciding a dispute." (Rule 627.D.) In addition.
Members have the right to request the removal of any arbitrators from a panel for good cause
(Rule 614.8.1). and Rule 613 further provides that the Chairman "may establish any procedures
not otherwise contemplated by these rules necessary to establish a just, equitable and efficient
method of resolving a particular dispute." (Rule 613l These protections ensure that Members of
the Exchange will receive a meaningful and fair arbitration hearing. Accordingly. there is no
basis to find that the arbitration mandate in Rule 578.C is unconscionable.

III. CONCLUSION
For the foregoing reasons. and for the reasons set forth in Defendants' Opening
Memorandum. Defendants respectfully request that this Court enter an order compelling
arbitration and staying the proceedings in this case or dismissing the case outright.

9

Plaintiffs assert that a panel's decision is subject to an appeal to an appellate panel consisting of Board
members. This is an incorrect reading of Rule 619. That Rule allows appeals of certain decisions rendered in
disputes "among members.» /d All other decisions are final and may not be appealed.
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